EU List of Non-Cooperative Jurisdictions

On 5 December 2017, the first EU list of non-
cooperative jurisdictions in tax matters was published,
naming 17 jurisdictions. Liechtenstein is not on the "EU
blacklist of tax havens". Liechtenstein belongs to the ju-
risdictions that have committed to amend or abolish
identified harmful tax regimes, therefore amendments
to the Liechtenstein tax law for 2019 onwards are to be
expected in 2018.

The EU's list was established following a screening and
a dialogue conducted with a large number of jurisdic-
tions during 2017. The jurisdictions were encouraged to
present their position, commit to address the identified
concerns and deepen their cooperation with the EU on
tax matters. Those jurisdictions which appear on the
blacklist failed to take meaningful action to address
identified deficiencies. The large majority of jurisdic-
tions, including Liechtenstein, decided to introduce rel-
evant changes in their tax legislation to comply with the
EU screening criteria. These jurisdictions have there-
fore been regarded as co-operative, subject to the suc-
cessful delivery of their commitments.

The following tax good governance criteria were used
for screening:

e Tax Transparency: the country should comply
with international standards on Automatic Ex-
change of Information (AEOI) and Exchange of In-
formation on Request (EOIR). It should also have
ratified the OECD Multilateral Convention on Mu-
tual Administrative Assistance or signed bilateral
agreements with all Member States to facilitate in-
formation exchange. The jurisdiction should pos-
sess at least a "Largely Compliant" rating by the
Global Forum with respect to EOIR standards and
as from 2018 a "Largely Compliant" rating with re-
spect to AEOI standards. The exchange of benefi-
cial ownership information is expected to be in-
cluded as a fourth criterion in the near future.
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Liechtenstein meets all of the transparency criteria
so far required.

e Fair Tax Competition: the country should not
have harmful tax regimes, which violate the princi-
ples of the EU's Code of Conduct or OECD's Fo-
rum on Harmful Tax Practices. Furthermore, the
jurisdiction should not facilitate establishing artifi-
cial offshore structures without real economic ac-
tivity. Liechtenstein was identified to have harmful
tax regimes. Together with 22 other jurisdictions,
Liechtenstein has committed to amend the identi-
fied regimes. Amendments to the Liechtenstein tax
law for 2019 onwards are to be expected in 2018.

e BEPS implementation: the country must have
committed to implement the OECD's Base Erosion
and Profit Shifting (BEPS) minimum standards.
The reception of a positive assessment for the ef-
fective implementation of the anti-BEPS minimum
standards will become a future criterion. Liechten-
stein has already implemented most of the BEPS
minimum standards, including the correspondence
principle for dividends, the abolition of the IP-Box,
country-by-country reporting and spontaneous in-
formation exchange. Tax treaty related measures
will be implemented through the ratification of the
Multilateral Convention (MLI) which Liechtenstein
signed on 7 June 2017.

The Member States have agreed on a set of defensive
measures which they can choose to apply against the
listed jurisdictions. Countermeasures, including both
taxation measures and non-taxation measures are
aimed, on the one hand, to encourage blacklisted juris-
dictions to comply with the criteria and, on the other
hand, to prevent the erosion of the EU member states'
tax bases. Taxation measures include increased moni-
torings and audits, non-deductibility of costs, controlled
foreign company (CFC) rules, withholding taxes, spe-
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cial documentation requirements and anti-abuse provi-
sions.

The implementation of these measures is left to the
competence of the Member States. Any defensive
measures should be without prejudice to the respective
spheres of competence of the Member States to apply
additional measures or maintain blacklists with a
broader scope at the national level. A more binding and
definitive approach to sanctions for the EU list can be
expected in the near future.

The Commission and the Member States will continue
to monitor all jurisdictions to ensure that commitments
are fulfilled and to determine whether any other coun-
tries should be blacklisted in the future. The EU's list
will be updated at least once a year. A first interim pro-
gress report is scheduled for publication by mid-2018.

The EU list of non-cooperative jurisdictions for tax pur-
poses currently includes American Samoa, Babhrain,
Barbados, Grenada, Guam, (the Republic of) Korea,
Macao SAR, the Marshall Islands, Mongolia, Namibia,
Palau, Panama, Saint Lucia, Samoa, Trinidad and To-
bago, Tunisia, and the United Arab Emirates.

Sources:
http://www.consilium.europa.eu/media/31945/st15429e
nl7.pdf

https://ec.europa.eu/taxation customs/tax-common-eu-
list en
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Disclaimer

This newsletter was only prepared for information purposes and does
not constitute legal or tax advice. We assume no liability or responsi-
bility for any ambiguity, incorrectness or inaccuracy of this newsletter
and recommend analyzing each case with your tax adviser under
consideration of all circumstances.
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